In the United States the percentage of individuals sixty-five years of age or older is growing at a remarkably rapid rate. In 1970, about ten percent of the population occupied this age bracket. By the year 2000, this figure is projected to rise to twelve percent. 1 If present demographic trends continue, by the year 2030 the sixty-five and over age group will number more than fifty-one million people-roughly seventeen percent of the population. 2 This apparently unavoidable aging of * B.A.
stimulated discussion of the respective roles of Social Security and private retirement programs. In light of the apparent inability of private retirement plans to keep pace with inflation, 5 the inadequate funding of some retirement programs 6 and the uneven distribution of private pension benefits,' some observers have questioned whether it might make better sense to curtail tax incentives that encourage private plans and apply the resulting revenue gains to more generous and widespread Social Security coverage.' Other observers have questioned the continuing financial solvency of Social Security, which is not advance-funded, and have advocated the expansion of private retirement plan coverage and benefits in light of the important role private plans play in supplementing Social Security benefits and in providing large pools of capital that can stimulate economic growth. 9 There is no one solution to the problem of providing adequate retirement income for older Americans. One approach, which involves 4. Compare 12 CONG. REC. S15500-01 (daily ed. Sept. 19, 1978) 7. Califano Remarks 18. 8. Revenue losses arise from a number of special tax incentives including: an employer deduction for contributions to a qualified plan; a tax exemption for the income earned by a trust that forms part of a qualified plan; the forbearance from taxing employees on benefits under the plan until benefits are distributed; the special treatment of lump sum distributions from qualified plans through tax-free rollovers and 10-year forward income averaging; and certain estate and gift tax exclusions. See Califano Remarks 18. See generally M. BERNSTEIN, THE FUTURE OF PRIVATE PENSIONS (1964) .
9. 124 CONG. REC. S15500 (daily ed. Sept. 19, 1978) (statement of Senator Javits). Based on Securities and Exchange Commission and Federal Reserve Flow of Funds Accounts year-end 1976 figures, it is estimated that the book value of private noninsured pension assets for spring 1978 total $182 billion and that private insured pension assets total $91 billion. J.
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. Currently, 20 to 25% of the equity in American corporations and 40% of the bonds are held by pension funds, including private, state and federal plans. Id 10. It is said that "Pension funds are now the largest source of investment capital for the American capitalist system." Id expanding the role that private retirement plans'° play, is embodied in numerous proposals to amend the Employee Retirement Income Security Act of 1974 (ERISA)' 1 and the Internal Revenue Code (IRC) that were before the Ninety-fifth Congress and are presently before the Ninety-sixth Congress. This Article will focus on these proposals to expand the coverage and benefits of private retirement plans, briefly describing each proposal and discussing its relative merits.
I. PROPOSALS FOR EXPANSION OF PRIVATE RETIREMENT PLAN COVERAGE
A government study indicates that in 1975 only 46.2% of all private industry wage and salary workers were covered by retirement plans.' 2 This percentage represents 30.3 million wage and salary employees. 1 3 Although these figures compare favorably to those of earlier years,1 4 even more workers must be covered by plans if minimal retirement benefits are to be provided to a broad cross-section of a progressively aging population.'
5
During the Ninety-fifth Congress, 16 three important ideas were advanced for increasing retirement plan coverage. Two were set forth in S. 3017,17 which would permit financial institutions', to establish special master plans 19 and would grant tax credits to small employers who establish new plans. 2 0 The third idea was contained in S. 3140, which would permit employers to contribute up to the annual $7,500 Keogh plan limitation to a separate individual retirement account (IRA) for 13. Id 19, 21. 14. For example, in 1950 only 9.8 million wage and salary employees were covered by retirement plans, comprising 22.5% of that class of workers. In 1960, 18.7 million wage and salary employees, that is approximately 37.2% of such workers, were covered by retirement plans. It is also thought that the greatest growth in new retirement plan coverage may be achieved in the small business sector, see Hearings on S. 3017 at 296 (statement of Daniel I. Halperin). The principal purpose of the proposals discussed in this section-the special master plan, simplified employee pension, and the new plan tax credit-is to encourage employers who do not sponsor plans to establish new plans.
Bills like S. 3017 and S. 209 also contain provisions that are intended not only to encourage the sponsorship of new plans by removing deterrents to plan establishment, but also to encourage the continued maintenance of existing plans. To encourage plan maintenance and plan formation, S. 3017 contains the following sections: reduction of paperwork (sections 221-228); facilitation of compliance with ERISA's minimum standards provisions (sections 231-236, 239, 251) and facilitation of compliance with ERISA's fiduciary responsibility provisions (sections 261-265). Similar provisions are contained in S. 3017's successor bill, S. 209.
In light of the Supreme Court's reversal of the Seventh Circuit's decision in International Bhd. of Teamsters v. Daniel, 99 S. Ct. 790 (1979) , S. 209 would provide prospectively that state securities laws and the antifraud provisions of the federal securities laws do not apply to ERISAcovered plans within as well as not within the scope of the Supreme Court's holding. (The decision c6vered only noncontributory, compulsory pension plans.) The bill would not affect any securities law rights that participants in non-Daniel type plans may have had prior to the bill's enactment. In addition, S. 209 would prospectively make it unlawful for any person knowingly to misrepresent the terms and conditions of an employee benefit plan, the financial condition of a plan or the status under the plan of any employee, participant or beneficiary. An injured party would be permitted to bring a civil action for damages due to reliance on such misrepresentation. No plan would be liable for such damages, and no person would be liable with respect to a plan document required under ERISA or the IRC to the extent such document satisfies the requirements of these statutes. S. 209, § § 153, 154.
24. Certain existing rules relating to master and prototype plans are contained in the following: Rev. Rul. The principal difference between a SMP and existing master or prototype plans is that, under the SMP, more legal responsibilities are assumed by the sponsoring financial institution. Under the SMP, for example, the financial institution would be legally responsible as administrator for preparing and filing the annual report (Form 5500 series) required under section 103 of ERISA. The financial institution would also have the legal duty of preparing the summary plan description required under section 102(a)(1) of ERISA. In addition, the financial institution would apply for a SMP certificate indicating the tax-qualified status of the SMP under I.RC. § 401.
plan, 25 all the assets of which are controlled by one or more investment managers. 26 The investment manager sponsoring the SMP is the master sponsor, 27 and the employer participating in the SMP is the employer sponsor. 28 The duties of the employer sponsor under Title I of ERISA are limited to making timely contributions and to furnishing such timely, complete and accurate information as may be required by the SMP. 2 9 Under the plan qualification provisions of the IRC, these duties are deemed initially satisfied as of the date on which the SMP joinder is executed between the employer sponsor and the master sponsor. 30 Should the employer sponsor fail to make timely payments or to furnish required information, the bill would require him to assume certain duties previously performed by the master sponsor. 31 In addition to the duties associated with managing the plan's assets, the master sponsor also serves as the administrator and the named fiduciary of each employer sponsor's plan. 32 The master sponsor, however, does not have fiduciary or cofiduciary responsibility under sections 404 and 405 of ERISA to ascertain whether the information required to be furnished by the employer sponsor under the SMP is accurate or complete. 33 Similarly, the master sponsor has no fiduciary or cofiduciary responsibility upon failure of the employer sponsor to make timely contributions or furnish required information. 34 In order to facilitate the efficient operation of Special Master Plans, certain reporting and disclosure requirements are simplified, 35 and certain fiduci- ary requirements are clarified. 36 An SMP will be approved by the administering agency 7 only upon determination that the plan of the employer sponsor, in both design and operation, 3 8 satisfies ERISA criteria as well as section 401 of the IRC. 39 Upon the plan's approval, an SMP certificate will be issued to the master sponsor. For five years from the date of an employer sponsor's adoption of the SMP a duly notorized copy of this SMP certificate will be prima facie evidence that the plan meets certain ERISA and IRC standards. ' From a tax viewpoint, the major difference between the SMP proposal and existing Internal Revenue Service (IRS) procedures for corporate master plans is that the SMP employer sponsor would have no need to apply for an IRS determination on the qualification of his plan. 4 ' This elimination of the need to apply for a determination letter constitutes a key reduction of responsibilities for employers. Requiring, as has been suggested, all employer sponsors to "pay" for this reduction of duties through the imposition of faster participation and vesting standards would be a blunderbuss approach that may deter gate assets of the master plan if the report also identifies, among other things, each employer sponsor and indicates the percentage of total assets attributable to each employer sponsor.
36. S. 3017 § 401(a) (adding new § 601(c)(4) of ERISA). Under this section the statutory prohibited transactions exemption, contained in section 408(b)(2) of ERISA (relating to making arrangements with a party in interest for office space, or legal, accounting or other services for reasonable compensation), "shall be applied as if any investment manager sponsoring a SMP and any investment manager providing services to such a plan were a party in interest respecting such plan for a reason other than by virtue of such investment manager's being a fiduciary." Id This section also provides that the term "bank or similar financial institution" in section 408(b)(6) of ERISA, containing the ancillary services prohibited transaction exemption, means "any investment manager who is a master sponsor." 1d The term "sound banking and financial practice" in section 406(b)(6) of ERISA means "sound fiduciary practice" in the case of an investment manager other than a bank. Id 37. Title I of S. 3017 would establish a single, independent agency, the Employee Benefits Commission. This new agency would be the administering agency for the SMP.
38. Certain commentators have criticized this standard because they doubt that the administering agency can determine that the employer sponsor's plan is nondiscriminatory "in operation" before the plan has been adopted and implemented. Hearings on S. 3017, at 1236-37 (statement of Ralph N. George, Jr. Representatives of the Labor Department testified that the Department favored efforts such as the special master plan to extend pension coverage. However, they deferred to the Treasury Department with respect to whether the proposal is consistent with sound tax policy. Id. 139 (statement of Robert J. Brown). The IRS considers such an arrangement to be unworkable unless the employer plan covers all employees and has full and immediate vesting. Id 313 (statement of Daniel I. Halperin). Treasury officiais have noted, however, that "if a master plan with potentially discriminatory standards were permitted to be qualified without individual examination, appropriate sanctions for marketing and establishing discriminatory plans would have to be developed." Id many employers from adopting SMPs. A more refined approach could be utilized by the administering agency in deciding whether a particular SMP should be qualified. For example, an SMP could be required to have several vesting schedules, with faster schedules applicable to smaller employers who meet certain criteria. Indeed, it may be appropriate to impose certain sanctions on the party responsible for marketing an SMP with, for example, an inappropriate vesting schedule for a particular employer sponsor. 42 A number of other suggestions have been advanced for improving the SMP proposal. One is to reduce further the paperwork and administrative burdens, the costs of which are passed on by the master sponsor to the employer sponsor. 43 Another is to eliminate the denomination of the master sponsor as "administrator," "named fiduciary" and "investment manager" and, instead, to set out the specific responsibilities that are to be shifted to the master sponsor.' Other 42. As the Halperin testimony noted, "[qluestions must be addressed concerning the type of sanction, the effective date of the sanction, and the party on whom the sanction is to be imposed." Id 43. Id. 747, 1387 (statements of William T. Gibb and Theodore R. Groom). 44. A number of problems have been raised with respect to making the master sponsor "the adminstrator," "named fiduciary" and "investment manager" of the employer sponsor's plan. As one critic has said:
[T]here is nothing in the bill that insulates master sponsors from being sued as plan administrators because they have prepared or distributed inaccurate reports or disclosure materials. Although master sponsors may not ultimately be liable for such inaccuracies, they would still have to bear the costs of defending such litigation. In addition, under ERISA the plan administrator is required to furnish a summary plan description to all participants. This function is normally performed by employers by means of hand delivery at the workplace in order to avoid the burden of maintaining accurate current records of employee home addresses. It would, therefore, be inappropriate and unnecessarily burdensome to require master sponsors to perform this function.
Also, applying the plan administrator title to insurance companies would preclude them from relying on Prohibited Transaction Exemption 77-9 to sell insurance products or mutual fund shares to a special master plan....
Applying the "named fiduciary" title to master sponsors would also create problems. One of the principal functions of a "named fiduciary" under ERISA is to select and retain investment managers. However, master sponsors will generally not be selecting and retaining others to serve as investment managers for their special master plans. Rather, they will normally manage the assets of the plan themselves .... Named fiduciaries are also responsible under ERISA for making decisions on claims appeals. These appeals, however, commonly involve disputes over [workforcerelated] facts . . . the accuracy of which would be the responsibility of the employer ....
[Consequently,] the master sponsor is not only the wrong person to decide these appeals, but may inappropriately become involved in frequent benefit claims litigation that will result in unnecessary litigation expenses. Id. 1387-89 (statement of Theodore IR Groom).
Also, questions have been raised with respect to Keogh plans. Permitting a distribution to an owner-employee prior to age 59 may involve a prohibited transaction. One commentator pointed out that a recent IRS private ruling indicates that if the institution is offering a plan which provides that distributions are made only pursuant to directions from the employer or from some other "Named Fiduciary", the institution will not be liable for following such directions.
Might not an institution be foregoing its insulation by becoming Named Fiduciary? [Vol. 1979:615 proposals include expanding the SMP concept to embrace defined benefit plans 45 and delaying action on the SMP-related provision in S. 3017 that provides that shares of pooled investment funds operated by a bank or an insurance company that are sold to an employee benefit plan are not securities. 46 The latter provision was intended to facilitate the interstate marketing of SMPs by banks and insurance companies but has been attacked by the mutual fund industry as a removal of protections for prospective sponsors of Keogh plans and IR-As. 47 In light of comments received on S. 3017, a number of changes in
Id 1236 (statement of Ralph George, Jr.).
The term "investment manager," as defined under ERISA, applies to those who manage plan assets on a discretionary basis. One commentator stated:
In many insurance company master and prototype programs, however, funding is provided through the insurance company's general account. As a result, in many cases the insurance company would not be managing plan assets and would not, therefore, be an investment manager within the meaning of ERISA.... [Tihe intent of this requirement was probably to limit the group of eligible "master sponsors" to qualified financial institutions... [but the way it is proposed raises problems for insurance companies]. Id 1389 (statement of Theodore R. Groom).
45. Id 1389, 1418 (statements of Theodore R. Groom and The International Union, United Automobile, Aerospace and Agricultural Implement Workers of America (UAW)).
Concern has also been expressed that the master sponsor has no obligation with respect to ensuring the payment of employer sponsor contributions. A solution to this problem might be the imposition of a statutory obligation upon the master sponsor to notify the administering agency of delinquencies. Id 407 (supplemental comments by the Pension Rights Center). The SMP proposal is written so that all small employers, regardless of the business organization, would be able to adopt the plan. Banks and insurance companies that want to market SMPs to partnerships and pool the funds, but want to avoid registering under the 1933 Act, would continue to market such plans on an intrastate basis. The removal of the applicability of the securities laws to such pooled funds would permit the interstate marketing of SMPs to small non-corporate employers.
Mutual funds representatives claim that S. 3017 would permit banks to advertise interests in their pooled investment funds to employee benefit Keogh plans and IRAs, with no restraints whatever imposed by ERISA or the federal banking laws .. Banks will not be required to provide employee benefit Keogh plans and IRAs with prospectuses... [and] allemployee benefit plans will lose the right to bring actions under the federal securities laws for fraud and misrepresentations in connection with their purchases of shares of pooled investment funds. 3017 in the Ninety-sixth Congress. S. 209 refers to the master sponsor as a fiduciary rather than the "named fiduciary ' 4 9 and incorporates certain elements of ERISA's "investment manager" definition into the definition of "master sponsor" rather than requiring the master sponsor to be an investment manager. 50 S. 209 would also permit defined benefit as well as defined contribution SMPs 51 and would permit the adopting employer 5 2 to assume responsibility for furnishing certain required documents (such as the summary plan description) to participants, beneficiaries and employees. 53 In addition, S. 209 would permit a master sponsor to seek a declaratory judgment if the Treasury Department fails or refuses to concur with the Labor Department in approving an SMP 5 4 and would permit the Treasury Department to disapprove retroactively an adopting employer's plan only if the failure to meet the IRC's requirements resulted from the employer's intentional failure or willful neglect. With respect to interests in certain collective investment media being considered securities, S. 209 narrows the scope of S. 3017 and requires the Secretary of Labor to promulgate regulations protecting participants and beneficiaries of plans that are funded by such pooled funds. 
PRIV4 TE RETIREMENT BENEFITS B. Tax Credit for New Plans of Small Business Employers.
Another provision of S. 3017 aimed at encouraging small employers to establish retirement plans would grant a five year declining tax credit to small business employers 5 7 who establish new 58 qualified employer retirement plans. 5 9 The tax credit for the first taxable year of the new plan maintenance° would be five percent of the amount allowable to such an employer as a deduction for his contributions to the plan. 6 The credit would decline to three percent for the succeeding two taxable years and to one percent for the next two years, no longer being available in the sixth taxable year. 62 According to Treasury Department officials, a narrower focusing of this credit could perhaps increase its effectiveness.
6 3 However, further study of the sufficiency of information about the gap in pension coverage is necessary so that the credit can be fashioned to maximize new plan formation at an acceptable level of revenue lossY 4
A different tax credit concept has been proposed to confront the phenomenon that administrative costs per participant usually increase sharply as plan size decreases. 6 5 The proposal would grant a continuing credit for all plans. However, this credit would be calculated by multiplying the number of participants in a plan by an inversely proportional amount of money. That is, the amount of money contained in the credit would increase as the plan size decreased. 6 -This credit functions as a subsidy to small plans to cover the increased administrative costs attributable to ERISA 7 The proposed new plan tax credit in S. 3017 has been criticized because it would, in effect, penalize those employers who already have established pension plans and reward those who have not . 6 The credit has also been opposed because it would discriminate among employers participating in multiemployer plans solely on the basis of their size. 69 The proposed credit could be improved, in the view of some, by making it applicable only to new defined benefit pension plans that better protect employees. 70 In an attempt to target the credit to those small employers who, but for the tax incentive, could not afford to establish pension plans, the revised proposal before the Ninety-sixth Congress, as contained in S. 209, would modify S. 3017's definition of "small business employer." Under the new bill, such an employer would be one who, during the taxable year immediately preceding the taxable year in which the credit is first claimed, had a monthly average of fewer than 100 employees. In addition, the "small business employer," if a corporation, must have earnings and profits, or if an unincorporated trade or business or a partnership, must have net profits, during the period just described equal to no greater than $50,000.71
The third important proposal advanced during the Ninety-fifth Congress to increase retirement plan coverage was contained in S. 3140. The bill would expand the existing concept of employer-sponsored IRAs 7 1 by authorizing deductible employer contributions to such an IRA. The employer contribution to each such IRA would be limited to the lesser of fifteen percent of gross income or $7,500, the present Keogh plan limits. The simplified plan, which is a defined contribution plan funded exclusively by employer-sponsored IRAs, 74 would have to meet a combination of requirements under the IRC's IRA and qualified Keogh plan provisions." Consequently, participation would have to be nondiscriminatory, the maximum participation requirement would be three years of service, and employer contributions would be fully and immediately vested. 76 If an employer's contribution for an employee were less than the annual IRA limitation of the lesser of $1,500 or fifteen percent of annual compensation, the individual could contribute the difference. 77 An individually designed, simplified plan would be subject to IRS approval and existing reporting and disclosure requirements.
78
S. 3140 was significantly modified by the Senate Finance Committee, 7 9 and, as amended, was enacted into law as part of the Revenue Act of 1978.80 The final version, which was called a simplified employee pension, shifted from the employer-sponsored IRA to the more common employee-sponsored IRA or individual retirement annuity as the basic funding vehicle. 8 The limitation on deductions for employer contributions to the IRA would be the present Keogh plan limits, and the employee could contribute the difference between the individual IRA limitation and the employer contribution. 82 The employer would be entitled to a deduction for his contributions to each IRA under IRC § 404, and the employee would be entitled to a deduction for the employer contribution to his or her IRA under IRC § 219.3 The employee deduction would be allowed even though the employee was an active participant in a qualified plan, a governmental plan or a taxsheltered annuity. However, make-up contributions would not be permitted. 84 Under the version enacted, employer contributions must be made under a written formula followed by the employer, and the account or annuity must be maintained solely by the employee. The formula must provide nondiscriminatory contributions for a calendar year for each employee who has attained age twenty-five and has performed service for the employer during any part of three of the immediately preceding five calendar years." The employer's formula may provide, however, that employer contributions for each employee be reduced by the amount of the employer's share of Social Security tax. The Secretary of the Treasury is authorized to require such reports as may be required to carry out the purposes of these provisions.
6
The final version of the S. 3140 proposal apparently constitutes an attempt to cut down on the reporting and tax qualification requirements that were applicable under S. 3140. The final version is also an attempt to avoid the possible application of Title I of ERISA to such simplified employee pensions.
II. PROPOSALS FOR THE EXPANSION OF RETIREMENT PLAN

BENEFITS
As a complement to the expansion of private plan coverage, the Ninety-fifth and Ninety-sixth Congresses have looked into ways to expand private plan beneits in an attempt to meet the ever-increasing need for retirement income. This article now turns to a discussion of these legislative proposals to expand benefits.
A. Proposals/or Increasing Employee Contributions to Plans.
One means of increasing retirement benefits is to expand the role that employees play in contributing directly toward their own retirement security.
8 7 Presently, an employee who is not an active participant in a qualified pension plan, a tax-deferred annuity maintained by a tax-exempt institution or a governmental plan can make annual, deductible contributions to an IRA or an individual retirement annuity up to the lesser of $1,500 or fifteen percent of compensation. 8 " Depending upon the terms of a qualified pension plan, an employee may also presently make mandatory or voluntary contributions to his or her plan, but generally no deduction or exclusion is available. 8 9 Certain 85. Employer contributions are generally considered to be discriminatory unless they bear a uniform relationship to the first $100,000 of each employee's total compensation. 
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tax incentives are provided, however, with respect to employee contributions to certain types of employee benefit plans including unfunded, nonqualified, deferred compensation plans, "cafeteria plans," and socalled "cash and deferred" profit sharing plans. 90 Three tax incentive concepts have been advanced in an attempt to encourage greater employee contributions to retirement plans. One would provide a deduction for employee contributions to qualified pension plans or IRAs." 1 Another would permit a deduction for employee contributions to limited IRA arrangements. 92 The third would permit homemakers to establish IRAs for themselves. 93 These ideas are aimed at increasing self-provided retirement benefits but may also result in increased retirement plan coverage. (1978) . During hearings, Treasury Department officials stated that the law on the tax treatment of employee contributions to tax-favored employee benefit plans "now goes in many directions, due to the variety of types of employee benefit plans in existence and the varying approaches to the treatment of employee contributions to them." Hearings on S. 3017, at 307 (statement of Daniel I. Halperin). Earlier, the Treasury had suggested that Congress and the Treasury
[t]ogether begin to give serious consideration to the possibility of deductions and exclusions for employee contributions to all types of tax-favored deferred compensation arrangements and fringe benefit plans. We pointed out that it seems to us that a unified system could be developed under which amounts set aside at the employee's election are deductible or excludable if the arrangements are nondiscriminatory with respect to both coverage of employees and benefits (or contributions) actually provided and where excessive deferral is not created. 94. For example, the homemaker IRA, see text accompanying notes 148-53 infra, is a proposal to increase self-provided retirement benefits, but it also is a concept for expanding retirement plan coverage because it makes IRAs available to a new class of individuals.
95. S. 3017 § 303(a) (adding new I.R.C. § 221(c)(3), defining a qualified employer retirement plan).
S. 3017 § 303(a). 97. Id
butions and place them in separate accounts. 9 " Discriminatory use of the deduction would be limited by the twenty percent offset requirement that would deny the deduction to individuals having adjusted gross incomes exceeding $35,000. 9 9 The deduction would be of greatest benefit to those employees who do not stay long enough with an employer to vest fully and to participants in low-benefit plans who will receive minimal retirement benefits. 1°°B usiness groups as well as organized labor have criticized the proposal's requirements that plans must accept employee contributions and keep them in separate accounts. They claim that the administrative burden of compliance will be great, particularly for defined benefit and multiemployer plans. 101 There is some merit to this contention. However, the elimination of such requirements would mean that employees would be able to make deductible contributions only if permitted by those who administer the plans.
Concerns have also been expressed that employers may feel less responsibility to provide retirement income for their workers if deductible employee contributions are permitted.' 0 2 Similarly, emphasis upon employee contributions may lead employers to require contributions as a condition to participating in the plans. Mandatory contributions would tend to disadvantage low income workers, who frequently cannot make such contributions and therefore forfeit the chance for a minimal employer-provided pension.' 0 3 Some, though, believe that allowing deductible employee contributions will facilitate benefit improvements. 04 (b) Conable-Doleproposals. H.R. 125611 and S. 32881' would allow an employee who is an active participant in a qualified plan to make a deductible contribution either to that plan or to an IRA of the lesser of ten percent of compensation for the taxable year or $1,000.107 The deduction would be available without regard to income level, al-though discrimination concerns are dealt with by treating employee contributions to the plan as those of the employer. 1 0 8 The deduction would not be available to self-employed individuals or participants in government plans, 1 0 9 and the employer would not be required to accept employee contributions.10
The Senate Finance Committee adopted a variation of this concept in its version of the Revenue Act of 1978, though it was subsequently deleted in conference."' The Committee variation would have allowed deductible employee contributions either to qualified retirement plans or IRAs. However, the annual deduction would be the lesser of ten percent of the employee's compensation and $1,000 for voluntary contributions or $100 for mandatory contributions.' 2 The lower limit for mandatory contributions reflects the concern that a deduction for such contributions would encourage shifting the burden of providing plan benefits from employer to employee." 3 Under the Finance Committee's version, employee contributions made either to the IRA or to the qualified retirement plan would generally be treated as contributions by the employer." 4 Such treatment would apply for purposes of the IRC's antidiscrimination rules and limits on benefits and contributions. 1 5 Contributions made to an IRA by a participating employee would be deductible only if funds are transferred to the IRA from the employer. 6 Transferring funds by or through the employer permits appropriate recordkeeping and verification of prohibited discrimination.' I Employers would not be required to accept employee contributions.
During had adopted its modified proposal, Treasury officials voiced reservations as to the feasibility of channelling employee contributions through the employer with respect to multiemployer plans.1 18 Moreover, the revenue impact of the bill, calculated at approximately $875 million, raises serious concern because the largest portion of such impact, approximately $500 million, derives from deductions for employee contributions that are currently nondeductible. ' In addition, the Labor Department was said to be concerned about the application of fiduciary rules to amounts withheld by the employer prior to the transfer to an IRA.
120
Early in the Ninety-sixth Congress, Senators Dole and Nelson introduced S. 75,121 which would allow a deduction for employee contributions to certain retirement plans 122 or to IRAs equal to the lesser of ten percent of compensation includible in gross income or $1,000.11 Like the earlier Dole proposal, S. 75's deduction would not be available to the self-employed or to participants in government plans. 124 However, unlike the earlier proposal, discrimination in favor of the highly compensated 125 would be controlled through a test 126 A third related proposal advanced early in the Ninety-sixth Congress is Senator Bentsen's bill, S. 557, which would permit an active participant in a qualified private pension plan to take a deduction for his or her contribution to the plan or to an IRA equal to the lesser of 15 percent of compensation or $1,500.132 This amount, the present IRA contribution limit, is larger than the deductible amount that S. 75 and S. 209 would permit. S. 557 also differs from the other two bills in that it contains no antidiscrimination test.' 33
Deductions for Employee Contributions to Limited IR,4 Ar-
rangements. 34 (a) Arrangement to assistparticpants in low benefitplan.
A number of proposals were made in the Ninety-fifth Congress to allow an employee participating in a qualified pension plan to make a deductible IRA contribution equal to the difference between the employer contribution on his or her behalf and the IRA deduction limits of the lesser of $1,500 or fifteen percent of compensation. 135 The pro- (7)). S. 209 requires that the highly compensated participant be compensated at a rate equal to the annual rate paid for step 1 of grade GS-12 rather than GS-14.
132. S. 557, 96th Cong., 1st Sess., 125 CONG. REc. S2187 (daily ed. March 7, 1979) . See generally Hearings on S. 75, supra note 71; DESCRIPTION OF S. 75, supra note 129.
133. S. 557, supra note 132. 134. The term "Limited IRA Arrangement" is intended to refer to proposals for making the amount of the employee's deductible IRA contribution dependent upon either the size of the employer contribution to the qualified plan or the full vesting of the participant's accrued benefit under the plan. The term "Limited Employee Retirement Account" (LERA) has not been used to avoid possible confusion. During the 94th Congress, the House passed H.R. 10612 (the 1975 Tax Reform Bill), 94th Cong., 1st Sess., 121 CONG. REC. H111754 (1975) , see H. REP. No. 94-658, 94th Cong., Ist Sess. (1975), which, among other things, would have permitted a deductible contribution by an employee who was an active plan participant equal to the difference between the employer's annual contribution to the plan and the IRA limit. The deductible employee contribution could have been made either to an IRA or to a LERA that was an account in the employer's plan (the plan had to be established prior to ERISA's date of enactment-September 2, 1974) to which the employee contribution would be credited. Since 1976, the term LERA has occasionally been used to refer to the IRA to which the difference between the employer plan contribution and the IRA contribution limitation could be contributed. Because of the ambiguity of the term LERA, it will not be used.
135. S. 2004, 95th Cong., 1st Sess., 123 CONG. REc. S13713 (daily ed. Aug. 4, 1977) (sponsored by Senator Inouye); S. 2462, 95th Cong., 2d Sess., 124 CONG. REC. S876 (daily ed. Jan. 31, 1978) posals are intended primarily to permit employees covered by low contribution/benefit plans to supplement their retirement benefits. 1 36 They would also have the effect of discouraging employees from foregoing participation in their employer's plan and establishing IRAs, thereby jeopardizing the plan's tax qualification.
While these proposals may be viable if the employer's plan is a defined contribution plan in which the employer's annual contribution on behalf of each employee can be readily calculated, the concept becomes impractical when the employer's plan is a defined benefit plan.' 37 In such a plan, individual accounts for each employee are not maintained, and the calculation to determine the employer contribution on behalf of each employee is complex. In the Senate Finance Committee's view, such arrangements would "necessarily result in substantial complexity and administrative problems for employers, employees and the Internal Revenue Service."' 38 The arrangements would also not assist those employees who participate in plans with contributions exceeding IRA limits but who, because of frequent job changes, never vest their accrued benefits. It thus appears that these proposals do not recommend themselves very highly and should be discounted accordingly.
(b) Arrangement to assist mobile employees. H.R. 13576131 would permit a participant in a qualified nongovernmental plan to make deductible contributions to an IRA in an amount not exceeding the IRA limits until the participant is fully vested under the employer's plan.' 40 Under this bill, the employer would be required to notify the employee when 100% vesting occurs and of the amount of accrued benefits at the 
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time from both employer and employee contributions. 141 If the employee ceases to be an active plan participant, he or she would be treated as fully vested in the accrued benefit under the plan. 142 An employee's IRA contribution would be treated as employer contributions to the plan for antidiscrimination purposes.
143
When full vesting occurs, there would be a distribution from the IRA equal to the lesser of the employee's vested projected benefit under the employer's plan or the fair market value of the employee's interest in the IRA.'" This distribution would be taxed at ordinary rates. After the distribution, the employee could continue to contribute to the plan. 145 Consequently, in a more generous plan, there would be no further employee contributions to the IRA because plan contributions would exceed the IRA limits.
This proposal is superior in at least two ways to the low benefit arrangement previously discussed.' 4 6 First, it permits highly mobile employees, who never vest under qualified plans with contributions superior to the IRA limits, to contribute toward their own retirement security, yet, it permits participants in low benefit plans to continue making deductible contributions even after they fully vest under the plan. Second, the proposal requires that the potentially complex calculation of the employer contribution to the plan be performed when the employee fully vests rather than every year before the full vesting year. 147 However, from the IRS's vantage point, the proposal may be less desirable because participants will be able to take larger deductions during the years in which they are not fully vested, although the IRS will be able to tax the difference between the deductions under the two methods when full vesting finally occurs. The proposal may also be more difficult to explain to participants and could result in administrative difficulties. There has been a continuing interest in Congress in requiring as rapid vesting of accrued benefits as feasible.' 54 More rapid vesting increases the chances that an employee will have an adequate pension upon retirement and lessens the need for developing complex schemes for increasing portability or reciprocity between plans. Of course, more rapid vesting will generally increase the cost of providing a pension benefit.
5 It was in light of this concern about more rapid vesting that the notion of an "improved plan" was put forward in S. 3017.
A plan would be certified as an improved plan if, for the plan year for which certification is requested, there has been a "substantial improvement" in benefits compared to the preceding plan year and if employee rights exceed Title I's minimum standards.1 56 The plan must permit "significantly earlier participation" than ERISA presently requires and "significantly more rapid" vesting than ERISA's "least rapid rate."' 157 As an alternative to improved participation and vesting, [Vol. 1979:615 a plan may provide "some other significant improvement" that is "at least equivalent" to the participation and vesting improvements.
1 58
The draftsmen of the improved plan credit realized that there were technical problems i 5 9 with the proposal and that it gave too much discretion to the administering agency.
1 60 They were also aware that there was an equitable problem with providing a tax credit prospectively to employers who may be less generous with their employees and denying a credit to employers who may have already provided five year, i00% vesting.
1
One telling criticism of the proposal was raised with respect to the granting of the tax credit. Since cost does not necessarily increase because of improved participation and vesting, should the improved plan credit be permitted if vesting is improved but cost is not increased?
62
For example, a plan with low employee turnover could change from ten year full vesting to five year full vesting with little increased cost. 163 Or, a profit-sharing plan with forfeiture reallocations could shift from ten year to eight year, 100% vesting with no cost increase. 64 It may not be appropriate to grant a credit where, as in these two examples, employee rights are increased, but there are no increased employer contributions to subsidize. If the credit is to be granted only where there are cost increases, the administering agency will have to face complex actuarial problems.
1 65 No similar provision has been introduced in the Ninety-sixth Congress, and it seems clear that further refinement of this proposal is necessary.
C. Joint and Survivor Annuity Protection.
ERISA presently specifies that if a plan provides an annuity form of benefit, the annuity must be in the form of a qualified joint and survivor annuity. 6 6 The participant is entitled to "opt out" and select a single life annuity if that better suits his or her needs. 67 During the period from the later of the plan's earliest retirement age or ten years before the normal retirement age, participants must have the option of electing joint and survivor annuity coverage. 168 If the participant so elects, the additional cost of the survivor protection can be charged to the participant through an actuarial reduction of the normal form of annuity. 6 9 ERISA provides that, in the absence of joint and survivor annuity protection, vested, employer-derived benefits can be forfeited because of the participant's death, whether before or after retirement.
170
In the view of many, one shortcoming in ERISA's protection against benefit forfeitures through death is the inapplicability of the joint and survivor annuity protection to the participant during most of his or her working life. Under the current rules, if an employee who is fully vested after thirty-five years of service dies shortly before an early retirement age of sixty-two, the plan is not required to pay a survivor's benefit to the spouse. 17 1 S. 3017 attempts to overcome this lack of protection by requiring that in the case of a participant who dies and who is at least fifty percent vested under a plan that provides an annuity form of benefit, a survivor's benefit based upon the vested benefit must be paid to the surviving spouse when the participant could have reached his or her earliest retirement age or sooner.1 72 In a similar case, under a plan that does not provide for an annuity benefit, a lump sum distribution to the surviving spouse of the participant's account balance would be required not later than sixty days after the end of the plan year in which the participant dies.
17 3 The proposal essentially establishes an earlier date for the applicability of the automatic joint and survivor protection.
Commentators have observed that, particularly with respect to defined benefit plans, 174 the proposed change would mandate in effect a preretirement death benefit as an ancillary benefit of a pension plan. 75 Some pension plans presently provide such death benefits, but in many cases employers provide death benefits through separate life insurance plans that can be tailored to provide more effective coverage for young employees. 176 Tying death benefits to vested benefits could result in the making of minimal payments to survivors and would administratively burden the pension plan. 77 However, employers could react to the S. 3017 proposal by moving their group life coverage into their pension plans, resulting in loss by employees of the $50,000 tax exclusion applicable to life insurance benefits under section 79 of the IRC.
1 78 Employers could also conceivably impose mandatory employee contributions to pension plans to cover the additional cost of the expanded joint and survivor annuity protection.1 79 Cost estimates by interested groups have ranged from a ten to fifteen percent increase in cost, but there are grounds for believing that these estimates may be too high 180 Whatever the cost increase would be, it would impact most heavily on those employers who have provided faster than minimum vesting, 81 including small employers who have been forced by the IRS to adopt so-called 4-40 vesting. The S. 3017 joint and survivor annuity provision has been modified during the Ninety-sixth Congress in S. 209 to take account of some of the criticisms leveled at the original proposal. S. 209 would make the expanded survivor protection applicable in the case of a participant who is credited with ten years of service for vesting purposes rather than one who is at least fifty percent vested.
1 83 A plan that provides an annuity as the normal form of benefit would be required to pay a deferred annuity to the surviving spouse of such a participant who dies, and could not make a distribution earlier than the annuity starting date except if the payment, whether in the form of a lump sum or install- 182. 4-40 vesting refers to the faster vesting schedule that the IRS may require certain employers to adopt in order to avoid actual or potential discrimination in favor of employees who are officers, shareholders, or highly compensated. This faster vesting schedule could require 40% vesting after four years of employment, an additional five percent for each of the next two years, and an additional 10% for each of the following five years. See Rev. Proc. 1975 
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ments, did not exceed $2,000.184 A plan that does not provide an annuity as the normal form of benefit would be required with respect to such a deceased participant to distribute the benefit to the surviving spouse in a lump sum or in installments not later than sixty days after the end of the plan year in which the participant dies or to distribute the benefit in some other manner agreed upon by the spouse and the plan.1 5 In addition, a plan would be permitted to take account in any equitable fashion any increased cost from the expanded survivor protection.
8 6
Because such increased cost could be borne by the participant, S. 209 would permit the participant to elect "out" from coverage.' 8 7 In order to discourage defined contribution plans from dropping optional annuity forms of benefit because of IRS interpretations of the joint and survivor rules, S. 209 clarifies that a plan may provide that the normal form of benefit is a form other than an annuity.
18 8 The S. 209 joint and survivor annuity proposal was approved by the Senate Labor and Human Resources Committee on May 16, 1979.
III. CONCLUSIONS
As the American population grows older, the demand for retirement income will increase. When the "baby boom" becomes the "senior boom" in the next century, it is conceivable that the demand for retirement benefits will become greater than the society's ability to provide such benefits. It is essential that comprehensive thinking and planning be done now so that a "retirement crisis" does not confront the nation early in the twenty-first century.
The proposals previously discussed are attempts to expand the role private retirement plans play in providing retirement income. Through harnessing the competitive energies of financial institutions interested in marketing new "products," the special master plan concept could become a key vehicle for expanding plan coverage. The adoption of SMPs as well as other plans could be enhanced by permitting the five percent declining tax credit for small employers, who generally are least able to sponsor plans but whose sponsorship of plans is essential if coverage is to be expanded. The simplified employee pension, which is now law, should contribute to increased plan coverage, but only time will tell whether this retirement savings vehicle will be popular with employers and financial institutions. [Vol. 1979:615 With the increasing need for retirement income and limitations on the amount employers can afford to contribute to plans, employees should be encouraged to contribute toward their own retirement benefits. A proposal to permit deductible employee contributions to retirement plans or full contribution IRAs was passed by the Senate in 1978 and may yet be enacted into law. The likelihood of enacting proposals permitting deductible employee contributions to limited IRA arrangements, however, seems to be waning somewhat due to the complexities associated with these concepts. The homemaker IRA, in contrast, is relatively simple. Yet, Congress must deal with concerns about revenue loss and disproportionate use by high-income taxpayers. Further refinement is necessary with respect to the improved plan tax credit proposal, and more political support is needed for expanded joint and survivor annuity protection.
In addition to the foregoing proposals, more ideas must be generated to improve retirement plan coverage and benefits and to deal with the entire retirement income question. Attention should be focused on the appropriate limits on integration between Social Security and private pension plans, and on the need and ability to pay for cost of living adjustments to pension benefits. Assuming a modest five percent rate of inflation, fixed private retirement benefits would be decreased by fifty-four percent over fifteen years of retirement-the average fife expectancy of retirees. 18 9 Attention should also be focused on the relative roles of Social Security and private retirement plans in contributing to capital formation. Studies indicate that Social Security has had a substantial negative impact on savings, while private plans appear to contribute to increased aggregate saving and capital accumulation. 90 In addition, an interesting area of inquiry is whether rapidly growing private retirement plan assets should be used for "socially useful" purposes. Should plan assets, for example, be used to provide mortgages or housing for plan participants or others; or should such assets be used to save the declining Northeast section of the country or to encourage the growth of union jobs?
It is to be hoped that the President's Commission on Pension Policy 191 and the National Commission on Social Security 1 92 will deal with these and other important retirement income issues in a thorough manner. Retirement income policy is a matter of high national priority that will only become more important as the "graying of America" continues. Through proposals such as those discussed above, and other legislative, Presidential and private initiatives, action can be taken in time to avoid a retirement income crisis. 
